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The Law of Nations and the  
Founding of the American Nation

JEREMY RABKIN

Amid the Mexican Revolution in the early 20th century, an American 
  journalist secured an interview with the rebel general Pancho Villa. 

The journalist asked Villa what he thought of the recent Hague Conven-
tion on the law of war. Villa, “hugely amused,” called it “a funny thing to 
make rules about war.”1

One might imagine the leaders of the American Revolution, more 
than a century earlier, expressing comparable disdain for the notion 
that European rules could govern the conduct of American militiamen 
then fighting the British army. One might imagine American leaders 
would have dismissed any European rules constraining their struggle  
for independence.

But the American founders were, in fact, quite attentive to Ameri-
can obligations under the law of nations (as international law was then 
called). That is evident from what American leaders said and did from 
the Revolution’s outset. It is even clearer from debates about adopting 
a new constitution, soon after the United States secured independence.  
It is equally clear from the conduct of American diplomacy in the ensu-
ing decades.

One reason the founders were so devoted to international law is that 
they saw it as largely conforming to principles and premises Americans 
accepted at home. Where there were differences, they pressed to get 
other governments to embrace American views of what international 
practice should be.
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Revolution According to Law

The American Revolution’s most famous document—the Declaration 
of Independence—starts and ends with appeals to international law. 
Today, the Declaration is most often remembered for its second para-
graph, asserting the “self-evident” truths that “all men are created equal,” 
endowed with “unalienable Rights.” But the first sentence—“When in the 
Course of human events”—argues that it is the “Laws of Nature and of 
Nature’s God” that “entitle” an independent America, “among the pow-
ers of the earth,” to a “separate and equal station.”

That initial claim might seem more a philosophical speculation than 
an agreed rule of international law. But the closing sentence then asserts, 
with much more specificity, that “as Free and Independent States,” the 
United States “have full Power to levy War, conclude Peace, contract 
Alliances, establish Commerce, and to do all other Acts and Things 
which Independent States may of right do.” It is a claim about not only 
powers inherent in statehood but also implied limits: Some “Acts and 
Things” would not be right for states to do. Was this, too, just philo- 
sophical speculation?

For the American founders (and many authorities in Europe), there 
was no sharp distinction between principles of natural law and the law 
invoked by practicing lawyers. Certainly that was true in regard to inter-
national law. By far the most widely cited work on that subject in that era 
was the treatise of the Swiss diplomat Emer de Vattel, The Law of Nations, 
which had first appeared (in French, as Le Droit des Gens) in 1758. The sub-
title illustrates the prevailing view: The Principles of Natural Law Applied to 
the Conduct and to the Affairs of Nations and of Sovereigns.

We know the Revolution’s leaders were familiar with Vattel. Benjamin 
Franklin requested that Vattel’s publisher send several copies of his work 
to the Continental Congress, and they were then widely circulated there.2 
It may be that Thomas Jefferson was inspired to write about “Life, Liberty, 
and the pursuit of Happiness” from a passage in Vattel’s treatise, asserting 
each man’s need “by nature of becoming better, and therefore happier.”3 
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Certainly the drafters of the Declaration would have drawn confidence 
from Vattel’s explanation of the natural equality of states:

Since men are by nature equal, .  .  . Nations .  .  . are by nature 
equal and hold from nature the same obligations and the same 
rights. . . . A dwarf is as much a man as a giant is; a small Republic 
is no less a sovereign State than the most powerful Kingdom.4

That was one major reason why American leaders were keen to invoke 
prevailing ideas about the law of nations—that they supported the claim of 
their new, struggling confederation to the same status as well-established 
states of Europe (“separate and equal station” “among the powers of 
the earth”). Appeals to the law of nations might also reinforce protests 
against British abuses, exceeding what states could “of right do”—such as 
unleashing “merciless Indian Savages” who attacked women and children 
or deploying German mercenaries who plundered and ransacked civilian 
towns, reverting to practices of “the most barbarous ages.”5 Vattel’s trea-
tise (among others) decried such practices and supported a presumptive or 
natural claim to engage in trade (corresponding to the Declaration’s pro-
test against Britain for “cutting off our Trade with all parts of the world”). 
Beyond all that, Vattel’s treatise stipulated that oppressed people had a 
natural right to resist tyranny and seek foreign assistance for their efforts.6

The Continental Congress, which issued the Declaration, wanted rec-
ognition from the “candid world” to which the Declaration was addressed. 
The Congress hoped the Declaration’s argument might help persuade the 
British to acknowledge American independence. It might make European 
governments and European bankers more willing to advance loans to the 
struggling American confederation. And it might open the way to favor-
able trade agreements with European states.

So, in the summer of 1776, as John Adams was consulting with Jefferson 
on the Declaration of Independence’s text, he was working up a draft for 
a model trade treaty. The Congress then approved plans for a trade treaty 
with France (and whatever other governments in Europe that might want 



40   AMERICA’S ROLE IN THE WORLD

to agree to one). It was already a proposal for liberalizing trade, beyond 
generally accepted practices. But the treaty negotiated with France in 1778 
largely followed its provisions, as France was particularly keen to help the 
embattled new nation. It signed a military alliance shortly after.

The trade treaty’s most notable elements were provisions to protect 
commerce from disruption in wartime (among other things, protec-
tions for neutral shipping) and to protect signatories from foreign rival-
ries (with a most-favored-nation clause assuring further concessions as 
generous as those granted to any future trade partner). Some 50 years 
later, John Quincy Adams (then serving as US secretary of state) claimed 
that the model treaty ought to be ranked with the Declaration of Inde-
pendence as “parts of one and the same system”: The trade treaty was 
“to the foundation of our commercial intercourse with the rest of man-
kind, what the Declaration of Independence was to that of our inter- 
nal Government.”7

In its early years, however, the United States had only limited suc-
cess in negotiating similar treaties with other European states. In par-
ticular, it could not secure a trade agreement with Britain, even after it 
recognized American independence—a particular disappointment given 
that most American trade had centered on Britain in colonial times and 
might again with supportive agreements. Even after conceding American 
independence, however, Britain declined for some time to make a gen-
erous trade agreement. In part, it held back to protest the United States’ 
failures to honor commitments in the 1783 treaty that ended the War  
of Independence.

One of the principal arguments for the new federal Constitution was 
the need to strengthen America’s capacity to deal with foreign nations. 
Of the first dozen Federalist Papers, nine concern international trade 
or international security. Federalist 12, for example, argues that a newly 
empowered Congress could raise effective tariffs on foreign imports, 
while separate state tariffs could be easily evaded by unloading foreign 
cargoes in a neighboring state. That broad federal tariff power could then 
be wielded to induce foreign states to enter generous trade agreements.
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Among notable provisions of the Constitution, Article VI made trea-
ties (along with federal statutes) “supreme Law of the Land,” while  
Article III, Section 2 gave jurisdiction to federal courts to interpret and 
uphold them—to avoid states inadvertently offending foreign powers 
by disregarding American treaty obligations. Similarly, the obligation to 
protect foreign diplomats was safeguarded with provisions in Article III 
giving federal courts authority over cases concerning such diplomats and 
allowing the Supreme Court to hear such cases in original jurisdiction 
(that is, without the delay and possible provocation of lower court trials). 
By Article I, Section 8, Congress was given power to enact penalties for 
“Offences against the Law of Nations,” so the US could take its part in 
upholding the law of nations.8

As it turned out, the new federal government was no sooner organized 
than it faced major foreign challenges. Most threatening were the French 
Revolution and the ensuing wars between France and its neighbors, espe-
cially Britain. France and Britain eventually tried to block trade with each 
other (and third parties trying to trade with the other). The neutral United 
States argued strongly against these practices as contrary to (what it saw 
as) accepted international law. The United States even more vehemently 
opposed the British and French practices of interfering with neutral ships 
on the high seas to enforce these trade restrictions.

President George Washington borrowed a copy of Vattel’s treatise from 
a library in New York, most likely to sort through these and related chal-
lenges. He did not return it, perhaps because these challenges continued, 
even when the national capital moved to Philadelphia.9 His secretary of 
state, Jefferson, produced several state papers on neutral states’ rights 
and obligations in international trade. European governments cited them 
respectfully decades later.10

The European war was still raging, and still threatening American 
trade, when Jefferson became president. His secretary of state, James 
Madison, wrote a book-length study aimed at refuting British claims of 
a right to interfere with neutral shipping, reviewing doctrines of Vattel 
and earlier European commentators, notably Hugo Grotius, Samuel von 
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Pufendorf, and Jean-Jacques Burlamaqui, along with court rulings from 
various nations on related issues.11 As Madison probably expected, it did 
not persuade British authorities to change their policies. But it may con-
firm the general point, that the founders took international law seriously 
enough to appeal to it in foreign affairs and try to influence the general 
understanding of what it required.

Meanwhile, as the founders had expected, many issues involving for-
eign relations came before federal courts. The Supreme Court in the 
era of Chief Justice John Marshall (1801–35) is most remembered today 
for foundational rulings interpreting the Constitution. But the Marshall 
Court actually handed down three times as many rulings dealing with 
international law as US constitutional law (195  international cases to 
62 constitutional cases).12 Today’s Supreme Court still cites a number of 
Marshall’s opinions on international law, and foreign courts have cited 
some with approval.13

The first extended treatise on American law—James Kent’s Commen-
taries on American Law, first published in 1826—also deserves notice. Kent, 
who started his career as a protégé of Alexander Hamilton in New York, 
was a nationally renowned jurist (serving on high courts in New York) 
by the time he gave the lectures gathered in this treatise. Half of the first 
volume (of four) was devoted to a survey of the law of nations, drawing 
heavily on Vattel but then reviewing relevant decisions of the Marshall 
Court and state courts that regarded the law of nations (or some parts 
of it, such as rules concerning the treatment of foreign ambassadors and 
foreign ships) as part of the common law. Kent’s Commentaries, super-
seding William Blackstone’s mid-18th-century Commentaries on the Law of 
England, remained a leading text for American law students to the end of 
the 19th century.

So the founding generations took international law seriously. But they 
were not naive about what it could be expected to achieve.
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Guarded Expectations

The founders regarded “the law of nations” as a guide to proper conduct 
between states. That did not mean they trusted that states would always 
conform to it. Early American statesmen tended to view the law of nations 
as a set of background expectations that might allow for adjustment or 
exceptions over time. They were quite aware that it remained a law gov-
erning sovereigns, and sovereigns could not be readily coerced by legal 
argument. That was one of the main arguments for authorizing direct 
federal control over private conduct in some areas, since state govern-
ments could not be trusted to do so based on mere admonitions by the  
central government.14

Outside the United States’ special constitutional structure, the framers 
assumed sovereign states would usually give more weight to their own 
self-interest when interpreting or applying supposed international obliga-
tions. As John Jay, an experienced diplomat, warned in an early Federalist 
Paper, “It is well known that [in international disputes,] acknowledg-
ments, explanations, and compensations are often accepted as satisfac-
tory from a strong nation, which would be rejected as unsatisfactory if 
offered by a State or confederacy of little consideration or power.”15 As 
Hamilton warned in a later paper, “The rights of neutrality will only be 
respected when they are defended by an adequate power.”16 He offered 
this as a key reason for establishing a federal government with resources 
to build an American navy, capable of protecting American shipping on 
the high seas.

Such “realism” was already evident in the conduct of American diplo-
macy. To take a telling example, the Treaty of Alliance with France in 
1778 promised that neither signatory would negotiate a separate peace 
with Britain and that both would maintain peaceful relations thereafter.17 
Even during the war, however, Washington warned against embracing any 
military project that would see French troops deployed to Canada. The 
French, he cautioned, might decide to remain there and eventually prove 
a threat to American independence.18
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Later on, American diplomats did engage in separate peace negotia-
tions with British emissaries. France’s foreign minister, when informed of 
this development, protested that it violated the obligation of coordinated 
action stipulated in the Treaty of Alliance. Jay, one of the American nego-
tiators in Paris, explained to the Continental Congress that the American 
emissaries “were determined faithfully to fulfil our Treaty [with France], 
yet it was a different thing to be guided by their or our Construction of it.”19 
(Emphasis in original.)

After securing independence—with decisive French support—the 
United States soon found itself faced with more awkward challenges aris-
ing from the French treaty. Did it mean the United States was obliged 
to stand by France in the wars that broke out after the French Revolu-
tion? President Washington, relying on a narrow interpretation of the 
treaty, proclaimed American neutrality. There was much domestic debate 
on whether the president could make this determination on his own, a 
dispute engaging Madison and Hamilton on opposite sides of an ensu-
ing pamphlet war (between Hamilton’s “Pacificus” papers and Madison’s 
replies as “Helvidius”). But there was not much controversy about the 
policy’s substance. When President Adams subsequently negotiated a 
new treaty with France, absolving the United States of further obligations, 
the Senate endorsed it with notably little opposition.20

Within a mere two decades thereafter, the United States extended its 
reach as far as the Pacific. It might not have been able to if it had been 
extremely scrupulous about international legalities. In 1803, the Jeffer-
son administration accepted France’s offer to sell a vast swath of terri-
tory on the far side of the Mississippi—following French Foreign Minister 
Charles Maurice de Talleyrand-Périgord’s suggestion not to look too 
closely into France’s claim to have clear title to this territory (rather than 
Spain, the previous owner). Fifteen years later, General Andrew Jackson 
marched into Spain’s colony in Florida to suppress raids by local Indi-
ans into neighboring American territory. Jackson then asserted author-
ity to hang two British nationals accused of arming and inciting Indians 
in Florida. Secretary of State John Quincy Adams defended these legally 
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questionable actions and warned of further measures if Spain did not 
relinquish this territory that it seemed unable to control. Spain agreed to 
sell Florida to the United States.

Soon after, further pressure won Spain’s acceptance of American 
claims to extend its Louisiana territory to the Pacific coast, at least north 
of Spain’s province of California. Still, it is notable that the United States 
wanted to settle its claims with formal treaties, often (as with the acquisi-
tion of Florida) by paying monetary compensation. American diplomacy 
sought to show that territorial cessions were not merely the result of 
force (even if the threat of force might have played some role in closing 
the bargain).

The United States was willing to see lawyers (not merely diplomats) 
take a role in settling disputes—but with safeguards. Thus, in 1794, Wash-
ington sent Jay, now chief justice, to negotiate a treaty with Britain to 
resolve lingering disputes arising from the War of Independence. Among 
other things, the Jay Treaty provided for arbitration panels to settle 
property claims by Tory loyalists whose property had been confiscated 
in America and by American merchants claiming that the British had 
wrongly seized their property. It was the first modern venture in interna-
tional arbitration. Some critics questioned whether this could be consis-
tent with the Constitution’s entrusting “the judicial Power of the United 
States” to federal courts—an argument advanced at the time by the new 
congressman from the new state of Tennessee, Andrew Jackson.21

But the precedent established was not merely to allow arbitration pan-
els to obligate American government payments but also to require Senate 
agreement, with a separate international convention, to the issues thus 
submitted—a practice honored down to the mid-20th century. As presi-
dent, Jackson would commend France for agreeing to pay compensation 
for depredations against American commerce (back in the 1790s) without 
arbitration of individual claims—though by then accepting that this could 
be a lawful resort.22

Other ventures in international decision-making were still resisted. 
Notably, Congress agreed in 1808 to prohibit the importation of slaves to 
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the United States, and the US Navy was assigned to patrol Atlantic waters 
to stop slave trading. But when Britain proposed that an international tri-
bunal judge charges of slave trading, the United States declined to par-
ticipate. There were again constitutional concerns that such a tribunal 
would, in effect, be exercising American judicial authority—not merely 
(as with the Jay Treaty panels) by financial awards against the Treasury 
but by direct prosecution of private (and possibly American) citizens. 
Some opposition may have reflected slave states’ concerns, but the lead-
ing opponent of the scheme was Secretary of State Adams, who would 
prove himself in later years a principled opponent of slavery.23

As president, Adams resisted American participation in a congress of 
newly independent Latin states unless it was made clear it would not 
establish a hemispheric authority compromising American independence. 
The wrangling on this point was so extended that by the time American 
delegates were authorized to attend—with emphatic cautions to act only 
as observers—the conference had already broken up.24

Whatever other diplomatic or political considerations may have influ-
enced these stands, Adams had powerful logic on his side. Americans had 
fought a war to establish their independence and another war, starting in 
1812, to make sure Britain would respect it. There was therefore under-
standable wariness about placing America under any foreign or even 
multinational constraint. American legal commentators were among the 
first to embrace the new term “international law”—coined precisely to 
emphasize that this law was about relations between states, not more 
generalized norms that many states happened to regard as moral or 
proper.25 The early American republic sought from the beginning to cham-
pion what it regarded as just or favorable doctrines of international law, 
but always with the understanding that they would respect America’s own 
constitutional structure.

Even as that structure was debated, Madison in the Federalist Papers 
praised the constitutional provision allowing the federal government to 
protect the states from “invasion” and “domestic violence.” He even voiced 
the wistful thought that it would be a “happy” result “if a project equally 
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effectual could be established for the universal peace of mankind”— 
but then dismissed such a “project” as “chimerical.”26 As he noted in a 
later paper, “A power independent of the society may as well espouse the 
unjust views of the major, as the rightful interest of the minor party, and 
may possibly be turned against both parties.”27

Madison elaborated the thought a few years later, in a 1792 essay on 
“Universal Peace” in which he noted that Jean-Jacques Rousseau’s pro-
posal for a European peace federation, guaranteeing every member state’s 
territory and authority, would have “the tendency . . . to perpetuate arbi-
trary power wherever it existed; and, by extinguishing the hope of one 
day seeing an end of oppression, to cut off the only source of consolation 
remaining to the oppressed.”28 The point hardly needed elaborating for 
readers of that era. They would have been well aware that America had 
gained its independence by defying the British Empire’s peace and ter-
ritorial integrity. They would have shuddered at the thought that all the 
European powers could have been obligated to safeguard all Britain’s ter-
ritorial claims as they happened to exist in 1776.

But that was all long ago. Does the United States still need to worry 
about overreaching international projects? Does it need to care much 
about validation from other nations?

Contemporary Resonance

The United States’ situation in its earliest years was quite different, of 
course, from today. The early United States, a string of small states along 
the Atlantic Seaboard, faced threats from powerful colonial empires— 
British, French, Spanish—on its borders or in its immediate vicinity. It 
faced formidable trade barriers with major states in Europe. It faced seri-
ous threats to its shipping on the high seas. In the 21st century, with a 
hundred times the population, with territory from the mid-Pacific to the 
Caribbean basin, and with the world’s largest economy, the United States 
is a superpower. Do we need to care quite as much about international law?
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There are obvious reasons to think so. Almost by definition, a 
superpower has interests stretching far beyond its neighborhood. 
We seek trade relations with countries around the world and security  
arrangements—including agreements on hosting American troops, war-
ships, and airfields—in foreign lands. It is a natural instinct of smaller 
states to be wary of great powers, so it is a particular challenge for a super-
power to win allies’ and partners’ trust. Demonstrating respect for treaty 
commitments and international law obligations is one important way of 
cultivating trust.

The point hardly needs belaboring, as a general rule. The United States 
gains trust by showing that it is trustworthy. There may be necessary or 
justifiable exceptions to our adherence to international law—even to our 
own understanding of it—in special circumstances. As Madison noted, in 
a case of “absolute necessity,” the “great principle of self-preservation” 
must prevail; “the transcendent law of nature and of nature’s God” 
declares “all institutions must be sacrificed” to “the safety and happiness 
of society.”29 The founders would not likely have seen threatening force 
to annex Greenland or the Panama Canal (in current circumstances) as 
excused by absolute necessity.

But it is worth noticing that the founders did not simply focus on the 
foreign policy benefits of adhering to acceptable conduct in foreign rela-
tions. They were also interested in how American conduct toward foreign 
nations would affect Americans’ views of their own government or country.

So, within days of the signing of the peace treaty ending the American 
War of Independence, John Adams, one of the three American negotia-
tors, wrote to the president of the Continental Congress, urging that

Congress ought in all their proceedings to consider, the Opin-
ion that the United States or the People of America will enter-
tain of themselves. We may call this national Vanity or national 
Pride, but it is the main Principle of the national Sense of its 
own Dignity and a Passion in human Nature, without which 
nations cannot preserve the Character of Men.30
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Adams accordingly urged renewed efforts to secure diplomatic represen-
tation at the Austrian and Russian imperial courts to reassure Americans 
of their new country’s status, even if it secured no concrete commercial 
advantage.31

A few years later, Hamilton made a similar point at the Constitutional 
Convention:

It had been said that respectability in the eyes of foreign Nations 
was not the object at which we aimed; that the proper object of 
republican Government was domestic tranquility & happiness. 
This was an ideal distinction. No Governmt. could give us tran-
quility & happiness at home, which did not possess sufficient 
stability and strength to make us respectable abroad.32

What did he mean by “respectable”? Among other things, the capac-
ity to keep promises and conform to a reliable course of conduct despite 
temptations or threats. So Madison, in the Federalist Papers, warned that 
the United States was now “held in no respect by her friends” and would 
become “prey to every nation which has an interest in speculating on 
her fluctuating councils and embarrassed affairs.”33 Yet “every govern-
ment” would find it “desirable” that its actions “should appear to other 
nations as the offspring of a wise and honorable policy.”34 The argument 
is actually part of a more general argument for the benefits of a senate 
with more seasoned members, giving more foresight and stability to the 
government. The application to foreign affairs is merely one illustration 
of the argument, but Madison seemed to regard it as a particularly com-
pelling one, as foreigners’ disdain might seem particularly demoralizing 
(and dangerous).

International law could supplement other brakes on impulsive action. 
So in Washington’s second term, Hamilton defended Washington’s neu-
trality policy in a pamphlet that argued against treating France’s aid in the 
Revolution as a claim on enduring American friendship, noting that when 
one nation bestows benefits on another, the benefactor’s “predominant 
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motive” is “the interest or advantage of the [bestowing] Nation.” But he 
was then quick to disclaim the idea that America should adopt “a policy 
absolutely selfish,” urging Americans instead to embrace “a policy regu-
lated by their own interest, as far as justice and good faith permit.”35 (Empha-
sis added.)

A few years later, critics in Congress were furious at the Adams admin-
istration for agreeing to extradite an American citizen accused of murder 
on a British ship. Critics demanded that, rather than extradite the accused 
to British authorities, the sailor be tried by Americans in an American 
court. A Virginia congressman gave such a masterful account of why 
this would be contrary to the law of nations that Adams appointed that  
congressman—the young John Marshall—secretary of state and then 
chief justice.36 Many of Marshall’s subsequent Supreme Court decisions 
limited the reach of American power in deference to the law of nations, 
particularly in regard to actions against foreign ships on the high seas. 
These rulings may have reassured foreign powers, but they also made the 
point to Americans that the United States respects established law, even 
in dealing with foreign states.

It is probably still true today, as in the first decades of our history, 
that a government that acts in international affairs as if power is the only 
limit on its actions will risk undermining its own citizens’ confidence in 
its trustworthiness at home. The effect may be illustrated by the drop in 
public support (at least as measured by opinion polls) for the aggressive 
and seemingly erratic tariff policy initiated in the first months of the sec-
ond Trump administration. Even many of those who hoped for economic 
benefits seem to have felt some alarm that such extreme measures could 
be launched, with only the most tenuous basis in domestic law and with 
entire disregard for international trade agreements, previously accepted 
as legally binding on the United States.

The founders looked to the law of nations not only as a brake on impul-
sive action, however, but also as a potential basis for mobilizing Amer-
ican opinion for hard measures, including resort to war. Thus, when 
Madison urged Congress to declare war on Britain in 1812, he rehearsed 
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the abusive British practices—interfering with American shipping on the 
high seas (and conscripting captured American citizens into the service of 
the Royal Navy)—depicting them as clear violations of international law. 
But the legal argument was then used to launch a more primal appeal to 
national self-respect. There could be no further delay in deploying force, 
Madison warned,

without breaking down the spirit of the nation, destroying all 
confidence in itself and in its political institutions and either 
perpetuating a state of disgraceful suffering or regaining by 
more costly sacrifices and more severe struggle our lost rank 
and respect among independent nations.37

Such rhetoric may seem far from the technical legal parsing of trea-
ties or accepted international practice that legal specialists now present 
as international law. But statesmen of the early republic did not make a 
sharp distinction between “law” and “justice and good faith” (to adopt 
Hamilton’s phrase). And intensive legal analysis does not completely dis-
place citizens’ more general expectation—or, at least, hope—that their 
government will act in ways that are justifiable and legitimate, worthy 
of foreign states’ respect. Perhaps putting it that way slips from precise 
legal claims to generalized claims of honor or reputation. But it was 
hardly whimsy or superstition that led early American statesmen to make  
such associations.

Honor, Nature, and Law

The United States began with a war for independence. But independence 
is a complicated, almost paradoxical idea. When still living alone on his 
island refuge, Robinson Crusoe had no need to proclaim his indepen-
dence any more than to assert property rights or trading privileges. In 
international affairs, as in private life, independence is relational. It does 
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not confer a right to follow any impulse that arises. It is the right to do 
what is rightful or generally accepted as such.

Eighteenth-century thinkers and commentators expressed this thought 
by positing that in the state of nature, where there is no government, there 
is still a law of nature limiting what individuals may do to others. Vattel, 
borrowing from Locke, insisted that independent nations remained in a 
state of nature with each other but were still bound by certain principles 
of proper conduct (particularly regarding avoidance of aggression).38 This 
was common wisdom in founding-era writings.

Where there are no reliable courts, individuals must make their own 
efforts to assert their rights. They are unlikely to do so effectively, how-
ever, if constantly quarreling with neighbors even on small matters. To 
have the confidence to assert one’s rights—in the absence of courts and 
sheriffs—requires something beyond legalistic doctrines, something 
once called character or honor. Harsh necessities may still claim priority 
in extreme situations. But in extreme situations, there is more room for 
doubt about what conduct is justifiable. It helps if one can invoke a good 
reputation earned by decent practice in the general run of situations, even 
amid pressures and temptations. It helps to be recognized as honorable.

The Declaration of Independence opens with a sentence appealing to 
what is “necessary.” But the Declaration’s last word—literally the very 
last word of the text—is “honor.” The signatories appealed not to the 
achievements of battlefield commanders but to political leaders’ honor, 
justifying their defiance of constituted authority (and the regular claims 
of legality) with arguments from natural law and the law of nations.
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