Natural Rights, Culture,
and the Common Good

ROBERT P. GEORGE

uring the first presidential administration of Donald Trump,
DSecretary of State Mike Pompeo asked me to assist in the creation
of a commission to reevaluate the concept of human rights as it functions
in United States foreign and diplomatic policy. The promotion of human
rights abroad—and the deployment of the United States’ soft and hard
power in behalf of human rights—has sat at the center of State Depart-
ment policy for much of the post-World War II era. Our task, to quote the
commission’s notice of establishment in the Federal Register, was twofold:
to identify where the department’s human rights discourse had “departed
from our nation’s founding principles of natural law and natural rights” and
to propose reforms to recover the historic understanding of human rights.!
Given the ideological sympathies of many State Department career
employees, I was not surprised when news of the commission’s creation
was leaked to the hostile press. Critics on the left attacked the very idea of
the commission, mostly by repeating the same cynical (and tired, having
been refuted many times) notion that a robust and reason-based account
of human rights grounded in timeless principles of natural law was nothing
more than a pretext for smuggling sectarian, irrational, and blindly dog-
matic religious doctrines into American public policy. In The New Repub-
lic, for example, Alexis Papazoglou wrote that political arguments based
on natural law theory are rooted in “theological” sources that “tend to
obscure the political agendas of those invoking them,” while the LGBTQ
magazine Advocate published an article titled “Is State Department’s
‘Natural Law’ Effort Code for Homophobia?”?
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6 NATURAL RIGHTS AND THE COMMON GOOD

Butin his quest to dismiss natural law theory and a natural law account
of human rights as medieval religious dogma that should not be taken
seriously in the 21st century, Papazoglou made the important observa-
tion that

the wording in the State Department’s announcement of this
new Commission on Unalienable Rights implies the premise
that international human rights have expanded over the years
to include rights that would not be recognized under the tradi-
tion of natural law and of natural rights embodied in the U.S.’s
eighteenth-century founding documents.?

Exactly. That overreach—the detachment of human rights from any
rigorous philosophical substance or comprehensive vision of human
goods and human flourishing, with the accompanying marginalization
of the understanding of human rights that the founders endorsed in,
above all, the Declaration of Independence—was precisely what the State
Department commission was intended to identify and rectify. Its mission
was to correct the ideologically motivated redefinition of human rights—
or, to use the traditional term that invokes the concept’s philosophical
origins, natural rights—that viewed rights as rooted in nothing more than
ill-defined and highly abstract notions of autonomy, self-determination,
self-authorship, and the ability to fulfill one’s desires (whether those
desires are rational and morally defensible or not).

Rights, according to this view, are not derived from any substantive
conception of human goods and human flourishing—even for those who
claim to eschew moral relativism, one can have the “human right” to do
something morally wrong precisely as one has the right to do something
virtuous or morally upright. Rights are simply the person’s entitlement to
freely pursue desires, feelings, and passions, without any requirements
or responsibilities (whether legally enforceable or not) beyond the duty
to avoid violating the rights of others. One’s right to freedom from coer-
cion in matters of religion, for example, is not a correlative of a moral
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obligation to pursue the truth about the most important existential and
transcendental questions and act in accord with one’s best judgments of
the truth; instead, the right to religious freedom is rooted in a person’s
claim to believe what they want, so long as they don’t impose their beliefs
on others.

In this framework, the freedom—the right—is treated as something
substantively good and morally desirable for its own sake, whose only lim-
its appear when one’s desires clash with others’ ability to exercise their
autonomy to pursue and fulfill their own desires. (Consider, for exam-
ple, the revisionist view of sexual morality that the only legitimate moral
metric to evaluate a sexual act is whether both or all parties consent to it.)
The idea of right is detached from the good—“prior to that of the good,”
in the famous phrase of the liberal political philosopher John Rawls+—
and, at times, set directly against the good.

Still, the descriptive fact that the New Republic article acknowledged
is an important one: The authors of our nation’s founding documents—
especially the Declaration of Independence, with its emphatic pro-
nouncement that our “unalienable Rights” to “Life, Liberty and the
pursuit of Happiness” constitute self-evident moral realities that
demand, as a matter of justice and political morality, state recognition
and protection—understood natural rights to be substantively grounded
in the goods they protect. The pursuit of happiness, for the founders, was
not a matter of fulfilling one’s subjective desires—whatever they hap-
pened to be—as if happiness were merely a pleasant psychological state
(one that might, just as well, be produced by Prozac or other drugs). On
the contrary, the concept of happiness was for the American founders
morally inflected—something akin to flourishing or fulfillment, rather
than to a pleasant psychological state. Contemporary progressives, while
they seek to jettison this understanding as a relic of the past and replace
it with a doctrine that celebrates personal autonomy and expressive
individualism, do right by at least being honest about how our forefathers
conceived fundamental rights.
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Political Authority, the Common Good,
and the Pursuit of Happiness

Grasping these distinct ideas of happiness can direct us to the relationship
between governments’ moral duty to protect the pursuit of happiness and
the natural law account of goods and rights. Here, I think we ought to
consider the pursuit of happiness (again, as the founders understood the
term) in light of a particular understanding of political authority and the
nature of the common good, which any ruler has a moral duty to uphold
and serve.s

If we understand the concept of the common good properly—and I will
say a word about that in a moment—then we will see that no decision by
political authority that violates a requirement of justice (and respect for
human rights is a requirement of justice) is truly for the common good,
and no decision that genuinely upholds and serves the common good will
fail to advance the cause of justice.

The common good requires officials who are charged to make laws,
execute them, and resolve disputes under them. To grasp this is to begin to
see the sense in which public officials are what we call “public servants.”
Members of societies face a range—sometimes a vast one—of challenges
and opportunities requiring both means-to-ends and persons-to-persons
coordination, including, in the case of complex societies, coordination
problems presented by the large number and complexity of other coor-
dination problems. Since such problems cannot, as a practical matter, be
addressed and resolved by unanimity, authority—political authority—is
required.® Institutions have to be created and maintained, and persons
need to be installed in these institutions’ offices to make the decisions
that must be made and do the things that must be done, for the sake of
protecting public health, safety, and morals; upholding the rights and
dignity of individuals, families, and nongovernmental entities of various
descriptions; and advancing the common good.

This would be true even in a society of perfect saints, where no one
ever sought more than his fair share from the common stock, violated the
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rights of others, or deliberately acted contrary to the common good. Even
in such a society, effective coordination for the sake of common goals—
and, thus, for the good of all—would be required, and seeking unanimity,
assuming a large and fairly complex society, would not be practical.” So
authority would be required, which means persons exercising authority
would be required.

But the moral justification for officials holding and exercising power is
service to the good of all, the common good. And the common good is not
an abstraction or Platonic form hovering somewhere beyond the concrete
well-being—the flourishing—of the flesh-and-blood persons constituting
the community. It is the well-being of those persons, families, and other
associations of persons—Edmund Burke’s “little platoon[s]” of civil
society®—of which they are members.

The right of public officials to exercise power is rooted in their duty to
exercise their authority in the interest of all—in other words, the basis of
the right to rule is the duty to serve. And the realities that constitute ser-
vice are the various elements of the common good. By doing what is for
the common good—and by avoiding doing anything that harms it—rulers
fulfill their obligations to the people over whom they exercise author-
ity. They thus serve the people’s interests, welfare, and flourishing—in a
word, them.

I don’t know how to improve on the definition of the common good
proposed by John Finnis in his magisterial book Natural Law and Natural
Rights. The common good, he says, is

a set of conditions which enables the members of a community
to attain for themselves reasonable objectives, or to realize rea-
sonably for themselves the value(s), for the sake of which they
have reason to collaborate with each other (positively and/or
negatively) in a community.® (Emphasis added.)

Now, every community—from the basic community of a family to a
church or other community of religious faith, a mutual aid society or
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other civic association, and a business firm—has a common good. The
common good of some communities is fundamentally an intrinsic rather
than an instrumental good. That is true, for example, of the community
of the family or, in Christian and Jewish traditions, communities of faith.

The common good is, in this sense, facilitative. Its elements are what
enable people to do things, individually and in cooperation, that signifi-
cantly constitute their all-around, or integral, flourishing. Under favoring
conditions, people can more fully and successfully carry out reasonable
projects, pursue reasonable objectives, and, thus, participate in values—
including some values that are inherently social, in that they fulfill persons’
capacities for noninstrumental forms of interpersonal communion—
which indeed constitute their well-being and fulfillment.

Properly understood, then, the common good requires, as a matter of
justice, limited government—government that respects the needs and
rights of people to pursue objectives and realize goods for themselves. The
fundamental role of legitimate government, and thus the responsibility of
legitimate rulers—rulers who serve—is not to do things for people that
they could do for themselves; it is, rather, to help establish and maintain
conditions that favor people’s doing things for themselves and with and
for each other. Governments should do things for people (as opposed to
letting them do things for themselves) only when individuals and the non-
governmental institutions of civil society cannot be reasonably expected
to do them for themselves. Finnis used the word “enables,” and it is the
right word here: Government’s legitimate concern is with the establish-
ment and maintenance of the conditions under which members of the
community are enabled to pursue the projects and goals by and through
which they participate in the goods constitutive of their flourishing.

Now, what about the common good of the political community—
which good rulers serve (and to which citizens also have responsibilities)?
Is it fundamentally an intrinsic good or an instrumental good? There is,
in what Sir Isaiah Berlin referred to as the central tradition of Western
thought about morality (including political morality), a powerful current
of belief that the common good of political society is an intrinsic good.'
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This seems clearly to have been the view of Aristotle, and many Thomists
of the strict scholastic persuasion are convinced that it was the view of
Aristotle’s greatest interpreter and expositor, Thomas Aquinas.

Finnis, however, argues that the common good of political society is
nevertheless fundamentally an instrumental, not an intrinsic, good." He
further argues that the instrumental nature of the common good of polit-
ical society entails limitations on the legitimate scope of governmental
authority—limitations that, though not in every case easily articulable in
the language of rights, are requirements of justice. Although I differ, at
the margins, from Professor Finnis (who, along with Joseph Raz, was my
graduate supervisor in Oxford) on the question of just what the limits are
(and in particular whether they exclude moral paternalism in principle),
I agree that the common good of political society is fundamentally an
instrumental good and that this entails moral limits on justified govern-
mental power.>

If we understand the common good—if we have a grasp of what con-
stitutes or conduces to human flourishing and what does not—we will
recognize that limited government is important also because it permits
the functioning and flourishing of nongovernmental institutions of civil
society. Those little platoons of the family, the church, and so forth per-
form society’s most essential health, education, and welfare functions
better than government ever conceivably could. They play the primary
role in transmitting to each new generation the virtues without which free
societies cannot survive—basic honesty, integrity, self-restraint, concern
for others, respect for others’ dignity and rights, civic-mindedness, and
the like.

These nongovernmental authority structures represent a crucial way
power is properly diffused rather than concentrated in the hands of the
state and its officials. They can play their role only when government is
limited—for unlimited government always usurps their authority and
destroys their autonomy, usually recruiting or commandeering them into
being state functionary organs. And where they play their proper role,
they help create conditions in which the ideal of limited government is
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much more likely to be realized and preserved and its benefits enjoyed by
the people.

I think we ought to understand the right to the pursuit of happiness
proclaimed in the Declaration of Independence in light of the nature of
the political common good that I've outlined here—in which sufficient
conditions of justice, freedom, and public morality facilitate citizens’
reasoned pursuit of human goods and flourishing. Our forefathers highly
esteemed freedom—which they understood as oriented toward authentic
human goods and valuable only when exercised morally in furtherance
of those goods. In their rejection of the tyrannies of the British Crown,
liberty and the pursuit of happiness constituted goods worth fighting a
revolution to defend.

Still, liberty and—even more obviously—the pursuit of happiness, like
the common good of political society, do not constitute ultimate ends
of human action in the same way that intrinsically desirable goods such
as life, intellectual knowledge, friendship, marriage, the family, beauty,
and religion do. Liberty and the pursuit of happiness are not valuable for
their own sakes—they are valuable only when exercised instrumentally in
service of other goods. Indeed, the word “pursuit” necessarily implies its
conditional nature—if a person failed in their pursuit of a good (perhaps
even by directly acting against it), they would not have realized any good
by their failed attempt.

The authors of the Declaration viewed the failure of the British author-
ities to uphold conditions of the common good—equal justice, the rule of
law, and just limits on governmental coercion, for example—as morally
sufficient reasons to seek the colonies’ independence from what they con-
sidered a corrupted political authority. They listed specific ways the king’s
unjust actions had damaged the common good: He had refused his assent
to laws passed by colonial legislatures, sought to control judges and influ-
ence the administration of justice, and curtailed civil liberties without the
consent of the colonists’ representatives, for example. He had breached
the moral limits of both his office and justified governmental power. In
essence, the founders’ argument was that the king and his agents had,
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through “abuses and usurpations” of political authority, gravely damaged
the common good of the political community—thus impeding the abil-
ity of citizens to engage in the pursuit of human goods and flourishing
(happiness).

Political Culture and Civic Virtue

The concepts of duty and obligation noted above—which, once again,
are inextricably intertwined with the rights and freedoms proclaimed
in the Declaration of Independence—bring me to the critical, yet oddly
neglected, subject of political culture and civic virtue.

In 2008, the celebrated legal philosopher Jeremy Waldron visited his
native New Zealand to read his countrymen the riot act about what he
condemned as the abysmal quality of that nation’s parliamentary debate.
The bulk of his lecture was devoted to an analysis and critique of a range
of factors leading to the impoverishment of legislative deliberation,
warranting the stinging title he assigned to his lecture: “Parliamentary
Recklessness.” Its penultimate section, titled “Parliamentary Debate,”
delivered a thoroughly gloomy appraisal.

But instead of ending there and offering no grounds for hope, Waldron
concluded with a section titled “The Quality of Public Debate,” in which
he pointed to the possibility that the deficiencies of parliamentary debate
might be at least partially compensated for by a higher quality of public
debate, even hinting that this could prompt the reforms necessary to at
least begin restoring the integrity of parliamentary debate. But he warned
that things could also go the other way. The corruption of parliamentary
debate could infect “the political culture at large,” driving public debate
down to the condition of parliamentary debate.

So, in a sense, it is up to the people to decide whether they will rise
above the corruption that has demeaned parliamentary politics or per-
mit it to “infect the political culture at large.”** But “the people” are not
some undifferentiated mass; they are people, you and me, individuals.
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Of course, considered as isolated actors there is not a lot that individuals
can do to affect the political culture. But individuals can cooperate for
greater effectiveness in prosecuting an agenda of conservation or reform,
and they can create associations and institutions that are capable of mak-
ing a difference—advocacy groups, think tanks, and the like.

A critical element in any discussion of the quality of democratic delib-
eration and decision-making is the indispensable role that the nongovern-
mental institutions of civil society—those little platoons, yet again—play
in sustaining a culture in which political institutions do what they are
established to do, do it well, and stay within their limits. And so we must
be mindful that bad behavior by political institutions—which means bad
behavior by the people who exercise power as holders of public offices—
can weaken, enervate, and even corrupt these institutions of civil society,
rendering them for all intents and purposes impotent to resist the bad
behavior and useless to the cause of political reform.

This is true generally, and it is certainly true with respect to the bad
behavior of public officials who betray their obligations to serve by
transgressing the bounds of their constitutional authority and the limits
embodied in the doctrine of subsidiarity. Constitutional structural con-
straints are important, but they are effective only where they are effectu-
ally supported by the people—that is, by the political culture. The people
need to understand and value them—enough to resist usurpations by
their rulers even when unconstitutional programs offer immediate grat-
ifications or relief from urgent problems. This, in turn, requires certain
virtues—strengths of character—among the people. But these virtues do
not just fall down on people from the heavens. They have to be transmit-
ted through the generations and nurtured by each generation.

James Madison said that “a well-instructed people alone can be per-
manently a free people.” And that is true. It points to the fact that even
the best constitutional structures, even the strongest structural con-
straints on governmental power, aren’t worth the paper they are printed
on if people do not understand them, value them, and have the will to
resist the blandishments of those offering something tempting in return
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for giving them up or letting them be violated without swift and certain
political retaliation.

But it is also true that virtue is needed, and that’s not merely a mat-
ter of improving civics teaching in homes and schools. In Federalist 51,
Madison famously defended the Constitution of the United States as
“supplying by opposite and rival interests, the defect of better motives.”
He made this point immediately after observing that the first task of gov-
ernment is to control the governed, and the second is to control itself.
He allowed that “a dependence on the people is no doubt the primary
controul on the government; but experience has taught mankind the
necessity of auxiliary precautions”—hence the constitutional structural
constraints, among other things. But even in this formulation, they do
not stand alone; indeed, they are presented as secondary. What is also
necessary—indeed, primary—is a healthy and vibrant political culture, “a
dependence on the people” to keep the rulers in line.!

That brings us back to the role and importance of virtue. John Adams
understood as well as anyone the general theory of the Constitution.
He was the ablest scholar and political theorist of the founding genera-
tion. He certainly got the point about “supplying . . . the defect of better
motives,” yet he also understood that the health of the political cul-
ture was an indispensable element of the success of the constitutional
enterprise—an enterprise of ensuring that the rulers stay within the
bounds of their legitimate authority and indeed be servants of the com-
mon good, servants of the people they rule.

Adams remarked that “our Constitution is made only for a moral and
religious People. It is wholly inadequate to the government of any other.”"”
Why? Because a people lacking in virtue could be counted on to trade
liberty for protection, financial or personal security, comfort, being taken
care of, or having their problems solved quickly. And there will always be
people occupying or standing for public office who are happy to offer that
deal—in return for an expansion of their power.

So the question is how to form people fitted out with the virtues that
make them worthy of freedom and capable of preserving constitutionally
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limited government, even in the face of strong and inevitable temptations
to compromise it away. Here we see the central political role and signifi-
cance of the most basic institutions of civil society—the family, the reli-
gious community, private organizations of all types that are devoted to
the inculcation of knowledge and morals, private (often religious) educa-
tional institutions, and the like, which are in the business of transmitting
essential virtues. These are, as is often said, mediating institutions that
provide a buffer between the individual and the power of the central state.

It is ultimately the autonomy, integrity, and general flourishing of these
institutions that will determine the fate of limited constitutional govern-
ment. This is not only because of their primary and indispensable role
in transmitting virtues; it is also because their performance of health,
education, and welfare functions is the only real alternative to removing
these functions to larger and higher associations—that is, to government.
When government expands to play the primary role in performing these
functions, the ideal of limited government is soon lost, no matter the for-
mal structural constraints of the Constitution. And the corresponding
weakening of these institutions’ status and authority damages their abil-
ity to perform all their functions, including their moral and pedagogical
ones. With that, they surely lose their capacity to influence for good the
political culture, which, in the end, is the whole shooting match when it
comes to whether the ruler can truly be a servant.

Pursuing Happiness Properly

At the foundation of America’s greatness are the virtues of its people.
Those virtues are what sustain the principles and practices of constitu-
tional government. But it is not, or not primarily, those principles and
practices that impart the virtues on which they depend. It is first and fore-
most the little platoons—above all, the family.

Do you want to make America great? Good. That’s what we should all
want. But in recent decades, the American family has suffered massive
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disintegration, which has devastated the poorest and most vulnerable
sectors of our society. That disintegration has weakened us morally and
spiritually. All the material wealth and military power in the world can-
not make up for it. So let us make no mistake: American greatness will
not be restored without the restoration of strong and healthy families—
marriage-based families. American greatness ultimately depends on the
greatness of American families, for they alone can transmit the virtues on
which all else depends.

I will conclude by underscoring that when we recognize the common
good of political society—the conditions that best facilitate the pursuit of
happiness among the citizenry—as properly instrumental, the other pieces
fall into place. When we properly characterize that end toward which polit-
ical action is legitimately directed, then the nature of rights, the necessity
of duty and obligation in any discussion of rights, the need of a political
culture in which civic virtue is encouraged and rewarded, and the purpose
of freedom can all be more easily understood. We should be grateful that
our forefathers provided us with the seeds of such wisdom in the Declara-
tion of Independence and other documents of the founding era.
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